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Folsom v. Marsh, 9 F. Cas. 342 (C.C.D. Mass. 1841) 
In determining what would be a “fair and reasonable criticism” or a “fair 
and bonafide abridgement,” Justice Story wrote

“In short, we must often, in deciding questions of this sort, look to the 
nature and objects of the selections made, the quantity and value of the 
materials used, and the degree in which the use may prejudice the sale, or 
diminish the profits, or supersede the objects, of the original work.” 



17 U.S. Code § 107 – Fair Use 

. . . . the fair use of a copyrighted work, including such use by reproduction in 
copies or phonorecords or by any other means specified by that section, for 
purposes such as criticism, comment, news reporting, teaching (including multiple 
copies for classroom use), scholarship, or research, is not an infringement of 
copyright. In determining whether the use made of a work in any particular case is 
a fair use the factors to be considered shall include  --

(1) the purpose and character of the use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes; 
(2) the nature of the copyrighted work; 
(3) the amount and substantiality of the portion used in relation to the copy-
righted work as a whole; and 
(4) the effect of the use upon the potential market for or value of the copy- righted 
work.

The fact that a work is unpublished shall not itself bar a finding of fair use if 
such finding is made upon consideration of all the above factors. 
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“A little scary, but fun.” Because

“when you’re applying a 
multi-factor test . . . it’s 
very difficult to be clearly 
wrong.” 
Alex Kozinski & 

Christopher M. Newman, 

What’s So Fair About Fair 
Use?, 46 J. Copyright Soc. 

U.S.A. 513, 514 (1999). 



17 U.S. Code § 107 – Fair Use (1976) 

In determining whether the use made of a work in any particular case is a fair use 
the factors to 

(1) the purpose and character of the DEFENDANT’S use, including whether such 
use is of a commercial nature or is for nonprofit educational purposes; 
(2) the nature of the PLAINTIFF’S copyrighted work; 
(3) the amount and substantiality of the portion used by the DEFENDANT in 
relation to the PLAINTIFF’S copyrighted work as a whole; and 
(4) the effect of the DEFENDANT’S use upon the potential market for or value of 
the PLAINTIFF’S copyrighted  work.

Folsom v. Marsh, 9 F. Cas. 342 (C.C.D. Mass. 1841) 
“In short, we must often, in deciding questions of this sort, look to the nature 
and objects of the selections made, the quantity and value of the materials 
used, and the degree in which the use may prejudice the sale, or diminish the 
profits, or supersede the objects, of the original work.” 
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Singaporean Copyright Act, Chapter 63, §35(2)  [2004]

In determining whether a dealing with a literary, dramatic, musical or artistic 
work or with an adaptation of a literary, dramatic or musical work, being a 
dealing by way of copying the whole or a part of the work or adaptation, 
constitutes a fair dealing with the work or adaptation for any purpose other than 
a purpose referred to in section 36 or 37 shall include –

(a) the purpose and character of the dealing, including whether such dealing is of 
a commercial nature or is for nonprofit educational purposes; 
(b) the nature of the work or adaptation; 
(c) the amount and substantiality of the part copied taken in relation to the 
whole work or adaptation; 
(d) the effect of the dealing upon the potential market for, or value of, the work 
or adaptation; and 
(e) the possibility of obtaining the work or adaptation within a reasonable time at 
an ordinary commercial price 
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Israel Copyright Act, Section 19 [2007]

(a) Fair use of a work is permitted for purposes such as: private study, research, 
criticism, review, journalistic reporting, quotation, or instruction and 
examination by an educational institution. 
(b) In determining whether a use made of a work is fair within the meaning of 
this section the factors to be considered shall include, inter alia, all of the 
following:

(1) The purpose and character of the use; 
(2) The character of the work used;
(3) The scope of the use, quantitatively and qualitatively, in relation to the 
work as a whole;
(4) The impact of the use on the value of the work and its potential market. 
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(a) Fair use of a work is permitted for purposes such as: private study, research, 
criticism, review, journalistic reporting, quotation, or instruction and 
examination by an educational institution. 
(b) In determining whether a use made of a work is fair within the meaning of 
this section the factors to be considered shall include, inter alia, all of the 
following:

(1) The purpose and character of the use; 
(2) The character of the work used;
(3) The scope of the use, quantitatively and qualitatively, in relation to the 
work as a whole;
(4) The impact of the use on the value of the work and its potential market. 
AND providing for Minister of Justice to promulgate
“regulations prescribing conditions under which a use shall be deemed a fair 
use.”
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Korean Copyright Act, Section 35–3  [2011]

(1) Other than the cases stipulated from Article 23 to Article 35–2, Article 101–3 
to Article 101–5 it shall be permissible to use works for purposes such as news 
reporting, criticism, education, or research which do not conflict with a normal 
exploitation of the work and do not unreasonably prejudice the legitimate interests of 
the right holder. 
(2) The following four factors must be considered in determining whether a 
particular use is fair: 

1.  the purpose and character of the use, including whether such use is of 
commercial nature or is for nonprofit purposes; 
2.  the nature of the copyrighted work; 
3. amount and substantiality of the portion used in relation to the copyrighted 
work as a whole; and 
4. the effect of the use upon the actual and potential market or value of the 
copyrighted work. 
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Philippine Intellectual Property Code , Section 185 [2012]

The fair use of a copyrighted work for criticism, comment, news reporting, 
teaching including multiple limited number copies for classroom use, 
scholarship, research, and similar purposes is not an infringement of 
copyright. Decompilation, which is understood here to be the reproduction 
of the code and translation of the forms of the a computer program to 
achieve the inter-operability of an independently created computer program 
with other programs may also constitute fair use, under the criteria 
established by this section, to the extent that such decompilation is done 
for the purpose of obtaining the information necessary to achieve such 
inter-operability. In determining whether the use made of a work in any 
particular case is fair use, the factors to be considered shall include . . . [the 
remainder of the statute then goes on to spell out the classic four 
fair use factors]. 



PROPOSED “faur use” definition in draft South African copyright amendments

5. In determining whether the use of copyright work in any particular 
case is a fair use, the following factors shall be considered: 

(a) the purpose and character of the use including, whether such use is of a 
commercial nature or is for non-profit educational purposes; 
(b) the nature of the copyrighted work; 
(c) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; 
(d) whether the use of the copyrighted work is fair and proportionate, by 
considering further that –

(i) the use of copyrighted work is of few lines of a song, literature or 
few parts of a film or art work for cartoon, parody or pastiche; 

(ii) the use of the whole copyrighted work for cartoon, parody or 
pastiche for commercial use shall require the issuance of licence; and 

(iii) the use of copyrighted work is compatible with fair practice in that 
the source and the name of the author are mentioned in the publication, 
broadcast, recording or the platform where the copyrighted work is displayed. 
(e) the effect of the fair use upon the potential market for of the value of the 
copyrighted work 
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Berne Convention Article 9(2) 
It shall be a matter for legislation in the countries of the Union to 
permit the reproduction of such works in certain special cases, 
provided that such reproduction does not conflict with a normal 
exploitation of the work and does not unreasonably prejudice the 
legitimate interests of the author.

TRIPS Article 13 - Limitations and Exceptions
Members shall confine limitations or exceptions to exclusive 
rights to certain special cases which do not conflict with a 
normal exploitation of the work and do not unreasonably 
prejudice the legitimate interests of the right holder.  
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Is the American fair use doctrine as 
embodied in 17 USC 107 compliant 
with the three step test (of Berne, 
TRIPS, WCT, WPPT, and Beijing)?
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“The U.S. fair use doctrine is seeming rather cavernous of 
late.  Does its recent expansion exceed the bounds set by 
the three-step test for Berne-, WCT-, and TRIPS-
compatible exceptions?

Jane C. Ginsburg
Letter from the US: Exclusive Rights, Exceptions, and Uncertain

Compliance with International Norms – Part II (fair use) [December 2014]

“An increasingly expansive fair use exception risks 
violating each of these three steps [of TRIPS Article 12, 
Berne Article 9(2)].”

June M. Besek, 
Testimony in Hearing on “fair use”

Committee on the Judiciary, U.S. House of Representatives
[28 January 2014]
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Is the American fair use doctrine as 
embodied in 17 USC 107 compliant 
with the three step test (of Berne, 
TRIPS, WCT, WPPT, and Beijing)?

Yes.
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Vienna Convention of the Law of Treaties
Article 31

“A treaty shall be interpreted in good faith in 
accordance with the ordinary meaning to be given to 
the terms of the treaty in their context and . . . any 
subsequent practice in the application of the treaty 
which establishes the agreement of the parties  
regarding its interpretation . . . .”



Fair Use – transformation at home,  proliferation abroad 

Fair use is not AN exception

Fair use IS a mechanism to establish 
exceptions and limitations.
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TRIPS Article 13 - Limitations and Exceptions
Members shall confine limitations or exceptions to exclusive rights to 
certain special cases which do not conflict with a normal exploitation 
of the work and do not unreasonably prejudice the legitimate interests 
of the right holder.  

Imagine a national law that said . . . .
Intellectual Property Code, Section 148 
The court may determine that the defendant has not infringed 
copyright in certain special cases which do not conflict with a normal 
exploitation of the work and do not unreasonably prejudice the 
legitimate interests of the right holder. 
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The parody “exception” in American copyright law

(within fair use)

Campbell v. Acuff-Rose Music, 510 U.S. 569 (1994) [parody musical 
composition and sound recording]; Leibovitz v. Paramount 
Pictures Corp., 137 F.3d 109 (2d Cir. 1998) [parody photograph]; 
SunTrust Bank v. Houghton Mifflin Co., 268 F.3d 1257 (11th Cir. 
2001) [parody novel]
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“Paraphrases and parodies shall be free where they are not 

actual reproductions of the original work and are not in any 

way derogatory to it.”

(Brazilian copyright law)

“The right conferred in respect of a work by section 5 of this 

Act does not include the right to control . . . the doing of any of 

the aforesaid acts by way of parody, pastiche, or caricature.”

(Nigerian copyright law )
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Act does not include the right to control . . . the doing of any of 

the aforesaid acts by way of parody, pastiche, or caricature.”

(Nigerian copyright law )

JOHN O. ASEIN, NIGERIAN COPYRIGHT LAW AND PRACTICE (Second Edition) 
263-265 (2012); BANKOLE SODIPO, COPYRIGHT LAW: PRINCIPLES, PRACTICES

& PROCEDURES (2nd ed.) § 11.15.2 at 213 (2017)
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Fair use traditional media quotation exception

Fair use parody exception  

Fair use print disabilities exception

Fair use judicial proceedings exception

Fair use “intermediate” software copying 
exception

De facto specific exceptions generated by §107  
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TRANSFORMATIVE FAIR USES versus the DERIVATIVE WORK 

RIGHT

Authors Guild v. Google (2d Cir. 2015)

Judge Pierre Leval:

The “derivative works over which the author of the original enjoys 
exclusive rights ordinarily are those that re-present the protected 
aspects of the original work, i.e., its expressive content, converted 
into an altered form, such as the conversion of a novel into a film, 
the translation of a writing into a different language, the 
reproduction of a painting in the form of a poster or post card, 
recreation of a cartoon character in the form of a three-dimensional 
plush toy, adaptation of a musical composition for different 
instruments, or other similar conversions.”



Norsk forening for opphavsrett/Norwegian Copyright Association

END 

FIN

结束
最後です

FIM


