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‘Communication to the Public’ 
EU Information Society Directive, Art. 3 

1. Member States shall provide authors with the exclusive right to authorise or prohibit any 
communication to the public of their works, by wire or wireless means, including the 
making available to the public of their works in such a way that members of the public 
may access them from a place and at a time individually chosen by them. 

2. Member States shall provide for the exclusive right to authorise or prohibit the making 
available to the public, by wire or wireless means, in such a way that members of the 
public may access them from a place and at a time individually chosen by them: 

(a) for performers, of fixations of their performances; 

(b) for phonogram producers, of their phonograms; 

(c) for the producers of the first fixations of films, of the original and copies of their films; 
(d) for broadcasting organisations, of fixations of their broadcasts, whether these broadcasts 

are transmitted by wire or over the air, including by cable or satellite. 

3. The rights referred to in paragraphs 1 and 2 shall not be exhausted by any act of 
communication to the public or making available to the public as set out in this Article. 



‘Communication to the Public’ 
EU Information Society Directive, Recitals 

(23) This Directive should harmonise further the author's right of communication to the 
public. This right should be understood in a broad sense covering all communication to 
the public not present at the place where the communication originates. This right should 
cover any such transmission or retransmission of a work to the public by wire or wireless 
means, including broadcasting. This right should not cover any other acts. 

 
(27) The mere provision of physical facilities for enabling or making a communication does 

not in itself amount to communication within the meaning of this Directive. 



Cases on retransmission of 
broadcasts  

1) Is initial transmission ‘communication to the 
public’? 

• Lagardère Active Broadcast (C-192/04) 
• SBS Belgium (C-325/14) 

2) Is secondary transmission ‘communication to the 
public’? 

• SGAE (C-306/05) 
• Football Association Premier League and Others &  

Murphy (C-403/08, C-429/08) 
• ITV Broadcasting and Others (C-607/11) 

 
 

 
 





Lagardère Active Broadcast 
CJEU 14 July 2005 (C-192/04) 

 “a limited circle of persons who can 
receive the signals from the satellite only 
if they use professional equipment cannot 
be regarded as part of the public, given 
that the latter must be made up of an 
indeterminate number of potential listeners 
(see C-89/04 Mediakabel).” 





SBS Belgium  
CJEU 19 November 2015 (C-325/14) 
 Transmission by broadcasting organization of 

programme-carrying signals to specified 
individual cable distributors “without potential 
viewers being able to have access to those 
signals” is not communication to the public 
within meaning of 3.1 ISD 
See Lagardère Active Broadcast (C-192/04) 
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SBS Belgium  
CJEU 19 November 2015 (C-325/14) 
 However, “it is not inconceivable that a distributor might 

find itself in a position that is not independent in relation to 
the broadcasting organisation and where its distribution 
service is purely technical in nature, with the result that its 
intervention is just a technical means, within the meaning of 
the Court’s case-law. 

 If that were to be the case, which it is for the national court 
to ascertain, the subscribers of the distributors in question 
could be considered to be the public for the purposes of the 
communication made by the broadcasting organisation, with 
the result that that organisation would make a 
‘communication to the public’.” 
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Norma v NL Kabel 
Dutch Supr. Crt, 28 March 2014 

 Transmission of broadcasting content to cable 
operators via digital ‘media gateway’ is not 
communication to the public. 

  Dutch CMO Norma has no statutory right 
under SatCab Directive to license 
retransmission of rights of performing artists. 
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SGAE  

CJEU 7 December 2006 (C-306/05) 
• General public = indeterminate number of potential television 

viewers (Lagardère, C-192/04)  
• Hotel television service reaches cumulatively indeterminate number 

of successive guests, so “a fairly large number of people”  
• Private nature of guest rooms does not rule out communication to the 

public 
• Hotel television is “not just a technical means to ensure or improve 

reception of the original broadcast”, but active intervention by hotel 
operator 

• Transmission therefore reaches new public 
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FAPL And Others & Murphy 
CJEU 4 October 2011 (C-403/08, C-429/08) 

• Communication to the public requires public not present at the 
place where the communication originates 

• Pub owner carries out act of communication because of active and 
intentional intervention  

• Communication reaches new public, i.e. “a public which was not 
taken into account by the authors of the protected works when 
they authorised their use by the communication to the original 
public” 

• Communication is of a “profit-making nature” 
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ITV Broadcasting and Others 
CJEU 7 March 2013 (C-607/11) 

• “the EU legislature intended that each transmission or retransmission 
of a work which uses a specific technical means must, as a rule, be 
individually authorised by the author of the work in question. 

• “intervention by TVCatchup consists in a transmission of the 
protected works at issue which is different from that of the 
broadcasting organisation concerned” 

• “it is irrelevant whether the potential recipients access the 
communicated works through a one-to-one connection. That 
technique does not prevent a large number of persons having access 
to the same work at the same time”  communication to the public 

• Requirement of “new public” is not relevant in present context  
• “profit-making nature is not necessarily an essential condition” 
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CJEU Case law on retransmission of 
broadcasts: summary 

1) Initial transmission to intermediary is not  
‘communication to the public’, unless 

• Signal directly receivable by the general public, 
or 

• In case of completely passive retransmission to 
general public. 

 



CJEU Case law on retransmission of 
broadcasts: summary 

2) Secondary transmission is ‘communication 
 to the public’, if 
•Active ‘intervention’ by intermediary 
•Public (“fairly large number of people”) is reached 
•Public is ‘new’, i.e. not taken into account by authors 
when authorizing initial communication. 
 
 



Cases on hyperlinking 

1) Is hyperlinking ‘communication to the 
public’? 

• Svensson and Others (C-466/12) 
2) Is hyperlinking to illegal content 

‘communication to the public’? 
• BestWater International (C-348/13) 
• GS Media (C-160/15) 
 





 A hyperlink constitutes a ‘communication’ and also 
reaches a ‘public’, but no new public: “the users of 
the site [which provides the hyperlink] must be 
deemed to be potential recipients of the initial 
communication and, therefore, as being part of the 
public taken into account by the copyright holders 
when they authorised the initial communication.” 

 So: (deep) linking is no communication to the public. 
 

Svensson and Others  
CJEU 13 February 2014 (C-466/12) 



What about ‘framed’ or ‘embedded’ linking? 
 It makes no difference if ‘the work appears in 

such a way as to give the impression that it is 
appearing on the site on which that link is 
found, whereas in fact that work comes from 
another site’, unless ‘that link appears to 
circumvent restrictions put in place by the site 
on which the protected work appears’ 

Svensson v. Retriever 
CJEU 13 February 2014 (C-466/12) 





BestWater International 
CJEU 21 October 2014 (C-348/13) 
• Framed link to film on YouTube is no 

communication to the public, if no new 
public is reached and no technical 
measures circumvented by hyperlink. 





GS Media 
Concl. AG Wathelet 7 April 2016 (C-160/15) 

Main question: 
• Is link to work placed in (publicly 

accessible) digital locker without 
authorization of right holder a 
communication to the public? 



GS Media 
Concl. AG Wathelet 7 April 2016 (C-160/15) 

AG Wathelet: 
• Communication to the public, including making available, 

requires act of (re)transmission and intervention 
• Hyperlinks facilitate access to work, but do not make 

available the work  
• Placing hyperlink is not an act of communication  overrule 

Svensson! 
• Whether or not work is placed on website without permission 

is irrelevant, unless hyperlink circumvents technical 
measures. 





Evaluating the ‘new public’ test 

Historic error: ‘new public’ already rejected at 
Brussels BC Rev. Conference (1948): 

 ‘any communication to the public by wire or by 
rebroadcasting of the broadcast of the work, when this 
communication is made by an organization other than the 
original one’ (11bis (1)(ii) BC) 

  



Evaluating the ‘new public’ test 

Lack of legal certainty: scope of exclusive IP 
right should be objectively defined, not mixed 
with subjective (contractual) elements 

• How can (il)legal status of content be ascerted? 
 
  



Evaluating the ‘new public’ test 
Flawed economics:  
• Communication to the public should apply to all 

economically relevant exploitations 
• Whether or not ‘new public’ is reached is 

irrelevant 
• E.g. radio broadcasting < > Spotify: same 

music/same public, but separate markets: separtae 
acts of communication to the public 

 
So: ‘new communication’, not ‘new public’ 
  



How to deal with hyperlinking? 

• No communication to the public, because 
no intervention (= ECS/AG Wathelet) 

• Linking to illegal content with (negligent) 
intent is unlawful act (of unfair 
competition) 
• Need for harmonization of law of unfair 

competition! 



Copyright in the EU Digital Single Market. 
What about authors’ remuneration? 

 
 

Prof. Dr. P. Bernt Hugenholtz 
Institute for Information Law 

University of Amsterdam 

’ 
Instituto de Derecho de Autor, Madrid, 16 December 2015 
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